


been quite expensive in Colonial days and almost useless from a 
military point of view---then and now.

The majority and dissent part ways over what the Amendment 
protects.  Is it “the right of the people to keep and bear arms” 
for militia purposes only or does it include possession in the 
home for self defense?  Because each side is convincing on their 
points, neither side ends up being convincing.  The answer, as 
the recently departed Mary Travers would sing, would then be 
found, “blowin’ in the wind.”

Despite Justice Scalia’s erudition, it’s difficult to conclude that 
the Amendment was meant to protect anything other than the 
possession of arms so that citizens could form a militia.  The 
reason is this: at the end of the 1700’s, no one would have 
thought that the government could restrict a person’s possession 
in their home of a gun for self-defense or for hunting.  Back 
then, personal gun possession was not a social problem.  No 
one would have thought that they needed protection from 
governmental infringement of this right. Neither the Federal 
government nor any State legislature was proposing to prohibit 
the personal possession of hunting rifles.   In fact, no one would 
have even considered gun possession a right---it was a necessity, 
like a farmer possessing a horse or a plow.  A gun in Colonial 
America was a tool of life.  What they did need protection from 
was government establishing standing armies and eliminating 
the citizen militia from forming to defend against tyrannical 
governments who might use that standing army against them.  
Indeed, George the III tried disarming some of the American 
rabble.  The Second Amendment protected the right of the States 
to form militias with self-armed men.

We have long gotten used to standing armies and the days when 
a man would grab his musket and form up on the village green 
have long since passed.  The battle now is solely over the personal 
right to possess a gun----mostly the right to possess a handgun.  
It is on this point, which is the central point of the decision, that 
Scalia’s argument is weakest.  It is weakest because he tries to 
get the Second Amendment to protect something that no one in 
1790 would have thought needed protecting, from, at least, the 
Federal government.

Scalia acknowledges that it has always been permissible for 
government to restrict certain types of weapons and the manner 
of their transportation and use.  He also has no problem with, for 
example, restricting the possession of sawed-off shotguns or the 
possession of guns by felons, the mentally ill or around schools 
and government buildings.  He also acknowledges that there is no 
question that the Second Amendment only restricts the Federal 
Government.  The States, where most of the gun regulating takes 
place, are free to do as they please under their police power.  On 
this subject, the States have been all over the place.

Only eight States now do not have some constitutional provision 
guaranteeing the right to possess a gun for self-defense and 
all fifty states regulate gun ownership to some degree.  Of the 
thirteen original States, five have no constitutional provision 
guaranteeing the right to possess arms for self-defense (New 
York, Massachusetts, New Jersey, Maryland and Virginia).  Only 
Pennsylvania guaranteed the right to gun possession for self-
defense in its original constitution.  For the others, the guarantee 
came much later, some by constitutional amendment, some by 
statute and some by court decision: New Hampshire, 1982, 
Rhode Island, 2004; Connecticut, 1818; Delaware, 1987, North 
Carolina 1921; South Carolina, 1881; and Georgia, 1877. 

The Supreme Court has now entered the gun control thicket just 
as they entered into the abortion regulation thicket, which Scalia 
so presciently predicted many years and many decisions ago.  

Scalia’s answer to many of his critics was always, if you don’t 
like something, “pass a law.”  However, when the Supreme 
Court gets involved, they take away government’s ability to pass 
a law.  Heller stands only for the proposition that the Federal 
government cannot completely prohibit the possession of a hand 
gun in a person’s home---in Federally controlled territory.

But what can government prohibit? No one knows---because the 
Court gave us no interpretive standards.  To prohibit the home 
possession of an Uzi, does government need just a rational basis, 
a compelling state interest or something in between?  Heller 
doesn’t tell us.  On the other hand, the dissent’s argument curves 
toward the absurd if the Second Amendment was meant to protect 
the possession of weapons only for use in the militia.  A militia 
these days needs M-16’s, mortars, RPG’s, cannons and shoulder 
held missiles, if it is to provide us with any defense.  But, who 
would claim that a person could possess such weapons in their 
homes?   In fairness, no justice actually makes that argument.

In the end, the Second Amendment does not hold the answer 
to the question of permissible governmental gun control.  The 
legislatures, speaking for the people, hold the answer.  That’s why 
in New York you need a judge’s permission to carry a concealed 
pistol and in New Hampshire you can wear an exposed sidearm 
to an Obama rally.  Don’t forget that those buttoned up New 
Englanders from the granite state are the “Live Free or Die” 
folks.5

                      

(Endnotes)
1 Gun ownership defenders can also cite to their own studies which show, for example, 
that stricter gun laws result in more murders; that reducing guns does not reduce 
crime, suicides or gun accidents involving children; and that each year about 500,000 
burglaries are prevented by homeowners armed with guns.  The problem with many of 
these studies is that they start out trying to prove the conclusion they reach. 

2  Justice Scalia would probably disagree with this.  In his majority opinion in the Heller 
gun case, he noted that handguns are first choice of Americans for home defense.  He 
says that a handgun is easier to store in an area readily accessible in an emergency; 
that it cannot be easily redirected or wrestled away by an attacker;  it’s easier to use for 
those without the upper-body strength to lift or aim a long gun; and, it can be pointed at 
a burglar with one hand while the other hand dials the police.   Scalia, as we know, has 
some experience with guns from his time spent hunting with the former Vice President.  
Being a very casual acquaintance of Justice Scalia, having met him on four occasions, 
I can personally attest to his knowledge of guns.  Several years ago, I was walking 
down Fifth Avenue in New York City and bumped into him and his wife as they were 
unloading his SUV to check into the Stanhope, across the street from the Metropolitan 
Museum.  In the course of unloading his luggage, he pulled out a long gun case and his 
wife asked him in a perturbed voice why he had to bring that “thing.”  I pointed out to 
the Justice that the crime rate in New York City was quite low, especially on upper Fifth 
Avenue.  However, he had another reason for having the gun.  That night he planned on 
joining Judge Bellacosa at the opera and the next day they were scheduled to do some 
skeet shooting out on Long Island.

3  Of the top ten States in terms of divorce rates, teenage birthrates and subscriptions to 
online pornographic sites, 24 are red States and 6 are blue States, just in case you get 
in a debate over where family values voters live. (See, The Prurient Trap,  Charles M. 
Blow, New York Times, June 27, 2009, p. A19). 

4  New York’s Constitution has no “right to bear arms” corollary.  If you ever wondered 
about why some words in the Constitution or in other writings produced during the 
Colonial time are capitalized, the answer comes from the influence of the German 
language and German printers.  In German, even today, all nouns are capitalized.  You 
may also have noticed in Colonial era documents the use of the lower case “f” in place 
of an “s.”  So “has” appears as “haf.”   This was also due to the influence of German 
printers who used an “f” instead of an “s” because it took up less space.
 
5  In NRA v. City of Chicago, decided June 2, 2009, the 7th Circuit court of Appeals 
declined to selectively incorporate the Second Amendment into the 14th Amendment, 
which would have made it applicable to the States.   



	
A slow September at the Appellate Division presents the perfect 
opportunity to update our members with respect to certain 
upcoming changes to New York’s Labor Law.

On August 26, 2009, Governor Paterson signed into law an act 
amending various provisions of the New York Labor Law – an act 
that expands certain worker protections and increases remedies 
and penalties against employers who violate New York’s wage 
laws.  The new law goes into effect on November 24, 2009.

Expansion of Protected Activities, Covered Individuals, 
Penalties and Damages

The new law expands the list of activities that are protected 
against employer retaliation.  These new activities include:  the 
provision of any information to the New York State Department 
of Labor (NYSDOL); an employer’s receipt of an adverse 
determination from the NYSDOL; or any exercise of rights 
under certain provisions of the Labor Law.1

The new law also extends liability for wage-related retaliation 
to include officers and agents of limited liability companies 
and partnerships.  Prior to the amendment, the definition of 
“employer” only included officers and agents of a corporation.

Finally, the new law increases potential penalties and remedies 
against employers.  Specifically, the minimum civil penalty for 
retaliation is increased from $200 to $1,500, and the maximum 
civil penalty is increased from $2,000 to $10,000.  The new law 
also authorizes the NYSDOL to order the employer to pay lost 
compensation to the employee subject to retaliation.

NYSDOL Status as a Litigant and Liquidated Damages
The new law clarifies that the NYSDOL may commence an 
administrative action against an employer to collect wage 
underpayments and liquidated damages.  

With respect to liquidated damages, the new law shifts the 
burden of proof to the employer in order to avoid an award 
of liquidated damages.  Under the current law, an employer is 
liable for liquidated damages in the amount of 25% of the total 
underpayment in instances where the employer’s failure to pay 
wages is proven to be “willful.”  Under the new law, however, 

liquidated damages shall be due and owing unless the employer 
proves a good faith basis to believe that its underpayment was 
in compliance with the law. 

Liquidated damages are available in either a civil action 
commenced by an employee or an administrative action 
commenced by the NYSDOL.  Not new under the amendments, 
but certainly worth mentioning, is that an employee who 
prevails against an employer in a private civil action is entitled 
to costs and reasonable attorney’s fees.   

Action Plan

Given the rise of NYSDOL enforcement activity, coupled with 
the growing number of wage and hour lawsuits, law firms are 
well advised to take immediate action to ensure compliance 
with all wage and hour laws and regulations.  Affirmative 
activities such as self-audits, review of job descriptions, review 
of job duties, and review of policy manuals can prove useful 
in avoiding or defending administrative proceedings and/or 
lawsuits.
1	  Prior to the new legislation, protected activities only included: the mak-
ing of a complaint with the NYSDOL; causing a wage proceeding or investigation; or 
testifying in a wage investigation.

Labor and Employment Practice

By Glen P. Doherty, Esq.
McNamee, Lochner, Titus 

& Williams, P.C.

“Just think of the tragedy of teaching children not to doubt.”   
Clarence Darrow 

You as the Central Persuasion Equation
Part 3

By: Ray Kelly

Impactful Communication: 
Persuasive Storytelling

Organization of Final Argument
For your argument to be persuasive it must be a unified whole 
that has coherence and emphasis.  The argument gets organized 
according to the issues the jury must decide.  It is a trap to talk 
about topics as they occur to you.  Randomness is death to impact.  
An essential ingredient in organizing the closing is your rapport 
with the jury.  You must sense how and where in the courtroom 
to present different parts of your argument.

Chapter Method
Each point in the final argument should be developed as a 
block of information.  A block contains one point.  The point 
being made is stated to introduce the block.  It is developed and 
explained and then it’s restated in conclusion.  By arranging the 
blocks according to their importance to your theory, you progress 
through the points and build the presentation.  Each point gets 
developed fully and separately.  Transitions between the blocks 
need to be carefully worked out.  Each block of information 
announces, develops and reinforces the point being made.  The 

 CLARENCE DARROW VIGNETTES



point being driven home to the jury can be seriously diluted 
if lesser points that tangentially overlap divert from the main 
point.  While repetition is a big part of retention, don’t risk being 
redundant or boring as you drone on about the same point.  Once 
a point is completely presented, no need exists to double back to 
reintroduce it.

The discrete blocks of information have their own emotional 
intensity and their own place in the courtroom.  Utilize courtroom 
geography and the concept of psychological anchoring (i.e., 
argue from the place in the courtroom where the critical 
testimony occurred).  As you move around the room developing 
each point from a different place, you can shift the emotional and 
vocal intensity of each point.  The constant shifts make the entire 
presentation more dynamic and give it greater variety.

Do’s and Don’ts
Final argument is a unique opportunity to make an emotional 
appeal that answers practical considerations.  This is the last 
opportunity to answer any questions in the minds of the jurors.  
Although it is improper for lawyers to advise the jury of the 
effect of their verdict, if the presentation at trial is clear, jurors 
are well aware of the effect their verdict will have.  Give the fact 
finder all the emotional as well as the common sense reasons to 
support your theory of the case.
1.	It’s Not the Time to Win It
	 Final argument is not the time to win, it is the time to tell the 
jury how you’ve already won.  Your case is presented throughout 
the trial.  If you wait to be persuasive until final argument, it is 
probably too late.
2.	Limit the Number of Issues
	 To be persuasive the final argument should contain no more 
than two or three issues that you can argue powerfully.  These 
points are the focal point of your argument.  Jury argument is the 
time to combine purpose (the goal of the persuasion), passion 
(the emotional themes) and perception (the insight that pulls it 
all together).  Emotion and intellect combining to move fellow 
human beings to action.  Too many lawyers focus on the logic 
only, forget about the passion, and wonder why they cannot lead 
the jury to a perception of the facts consistent with the desired 
verdict.
3.	Don’t Read
	 Never read a final argument.  Like Sir Winston Churchill, 
prepare in advance to be spontaneous.  Your commitment is 
the barometer the jurors will use to gauge your message.  If 
you are not committed to your cause you will never convince 
anyone to follow you.  Reading allows for detachment from the 
material and usually bores the listener.  Your command of the 
facts persuades the jury that you believe in your client’s cause.  
There is congruence of message and messenger.  To understand 
the level of commitment required imagine a plate of bacon and 
eggs and think: “The pig was committed; the chicken was merely 
involved.”
4.	Don’t Try for Eloquence
	 Don’t bother trying to be eloquent and don’t worry about 
length.  Final argument can be quite short if the most dramatic 
point is persuasively presented.  The power and imagery of your 

words are more important than the length of the argument.  Simple 
words spoken with great conviction is the heart of eloquence.
5.	Use Visual Aids
	 Visual aids enhance final argument.  The idea is that we want 
our perception of the facts to dominate the jurors’ thinking while 
they deliberate.  That means you have to present your point 
of view with impact.  People retain what they see and hear far 
longer than what they only hear.  Visual reinforcement of a verbal 
message maximizes persuasion potential.
6.	Give them a Course of Action
	 Someone once said that people often don’t get what they want 
because they don’t know how to ask.  Find a way to make the trier 
of fact want to find for your client.   It is one thing to tell them that 
your client deserves the verdict; it is far more persuasive to show 
them that they have already been given the tools to find in your 
favor.
7.	Don’t be Predictable
	 Creating a file of clever arguments and analogies is a good idea 
but the file can never become the only source of the argument.  
You cannot argue the same way each time.  That will put you in 
a rut.  A rut is a grave with the ends kicked out.  If inadvertence 
is the killer of good causes, predictability is its major ally.  When 
everyone in the courthouse knows how you are going to argue a 
certain type of case, you are in a rut and it is time to think about 
a new approach.
8	 Avoid Cheap Shots
	 (a) Resist opinionated argument.  Eliminate adverbs and 
adjectives which involve your personal opinion or evaluation.  
Simply let the facts tell the story. 
	 (b) Don’t go outside the record.  Improper argument invites 
improper argument in response.  A negative spiral can ensue.
	 (c)  Don’t comment on opposing counsel.  The jury will see 
through it and wonder why you are resorting to “talking down” 
your opponent.  Conversely, praising opposing counsel as 
“learned” or “esteemed” is seen as the insincere puffery it is.
	 (d)  Don’t appeal overtly to the jurors’ prejudice.  They will 
take offense and think you are condescending.
	 (e)  Don’t try to communicate to them what verdict is needed.  
Your commitment to cause will convey the appropriate verdict.
	 (f)  Don’t make false statements about the facts in the case and 
don’t try to argue all of the evidence that was offered only for a 
limited purpose.  Aside from courting a reversal, the jury will 
ultimately hold these tactics against you and your client.
A Final Thought on Final Argument
	 Throughout the trial, you are the central persuasion equation.  
Choose the word pictures you paint carefully.  The word pictures 
you utilize in summation grinds the lense through with the jurors 
will process the evidence.  Your summation makes the jurors 
virtual witnesses to the most critical facts.  Brainstorm your 
visualization language, group your facts into vivid word pictures 
and always utilize the power of story.  Imagination is more 
important than logic, rules or legalese.  Jurors think in pictures.  
Jurors are scripted to story.  Your final argument is the ultimate 
persuasion pearl in the trial long endeavor of helping the jury to 
think along your lines.



  Continuing Legal Education
The Albany County Bar Association has been certified by the NYS Continuing Legal 
Education Board as an Accredited Provider of CLE in the State of New York and 
has also been given approval to provide non-traditional CLE format courses.  For a 
list of our CD’s, or additions to our programs, please visit our website: http://www.
albanycountybar.com.  Hardship Scholarships available, contact the ACBA’s office 
 
SPECIAL SERIES:
NEW THIS YEAR – ACBA will be holding a series of programs that focus on 
providing new attorneys with the basic skills needed while providing the more 
experienced attorneys with the opportunity to learn a new skill or new area of law. 
Each of these programs are 1 hour in length and will provide you with the basic 
concepts in each area of law.  More programs will be coming in the Spring.

Please indicate program desired and choice of lunch where applicable:  Please make 
checks payable to Albany County Bar Association and remit to The Stedman House, 
1 Lodge Street, 2nd Floor Albany, NY 12207.  We also accept Credit Cards.  Please 
contact 445-7691 or acba@albanycountybar.com for additional information.

Victory Café
10 Sheridan Ave., Albany, NY
4:45 PM Registration
5:00 – 6:00 PM Seminar/Lite Fare

Price:	 ACBA Member Admitted less than 5 years: $20
	 ACBA Member Admitted 5 years or more: $30
	 Non-Member: $40

CLE Credit:	 1 Hour of Professional Practice (each)
(Appropriate for both newly admitted and experienced attorneys)

Oct. 29	 What to Do When Someone Needs Advice 
or Calls You About a Criminal Case and 
You Don’t Practice Criminal Law?

	 Lee Kindlon, Esq., 		
	 Kindlon, Shanks & Associates

Nov. 5	 Handling a Traffic Ticket in Local Courts 
	 Hon. Andrew C. Sommers, 			 
	 Sommers & Sommers& Colonie Town Justice

Jan. 7	 Real Estate: Everything you Need to Know 
	 Contracts & Closings in an Hour
	 Murray Carr, Esq. 

Attorneys Guide to Surveying 101 
(Appropriate for both newly admitted and experienced attorneys)

Oct. 23	 Offices of Clough Harbour & Associates
	 111 Winners Circle, Albany
	 8:45 AM Registration
	 9:00 – 11:00 AM Seminar/Breakfast Buffet
 
This program is designed to educate attorneys involved in real estate transactions 
who want to gain a better knowledge of what surveying is, what surveyors 
do, and how their clients can benefit from having an updated survey.  This 
program will review the NYS Education Law pertaining to real property, and 
explain how to read and interpret the various components of a survey map. 

Speakers:	 Patricia Brooks, Licensed Surveyor
	 NYS Association of Professional Land 
	 Surveyors, Inc.
	 Additional Speakers TBA

Price:	 ACBA Member $75; Non-Member $90;
	  Non-Lawyer $50
CLE Credit:	 2 Hours of Professional Practice

Social Security Disability Update
(Non Transitional and not acceptable for newly admitted attorneys)

Oct. 28	 Dale Miller 
30 S. Pearl Street at Omni Plaza, Albany 
12:15 PM Registration

	 12:30 – 1:30 PM Seminar

Speaker:	 Ira Mendleson, III, Esq. 
	 Buckley, Mendleson, Criscione & Quinn, P.C.
 
This program will provide an update on recent developments in social security disability. 
Specifically the program will cover the various types of social requirements, the 
requirements for each, how to file a claim, time lines.  In addition, the program will 
provide practical tips in representing claimants and interactions with other programs 
such as, worker’s compensation, short term disability, and unemployment.  

Price:	 ACBA Member $50; Non-Member $65; 
	 Non-Lawyer $30
	 Parking Included in the Price of Attendance!

Menu	 Herb Roasted Breast of Chicken 
Choice:	 with Meyer Lemon Shallot Sauce OR
	 Rigatoni with Tomato Sambuca Sauce, Basil, Paint 

and Articoke Portobello and Roasted Pepper Ragout

CLE Credit:	 1 Hour of Professional Practice

Save the Date
Best Practices From the Bench
(In conjunction with the Italian American and Bar Association)

Nov. 12 	 Italian American Community Center
	 257 Washington Avenue Extension
	 11:45 AM Registration 
	 12:00 – 4:00 Seminar and Luncheon Buffet
                        
Introduction   	 Hon. Victoria A. Graffeo, 
	 Court of Appeals
Moderator:     	 Hon. Anthony V. Cardona, 	
	 Presiding Justice, 
	 Appellate Div. 3rd Dept.

	 Additional Judges TBA
 
Additional details and registration information will be in our next 
newsletter! 
 



Albany County Bar Association
presents

Fall Wine Tasting
October 16, 2009 

Angelo’s 677 Prime
677 Broadway

Albany, NY 12207
Time: 5:30 - 7:30 p.m.

Price: $35.00 for ACBA Members
$45.00 for Guests

Wine Tasting provided by SMD Selections, including:

Canard Vineyard Cabernet Sauvignon Napa Valley, California 
Malbec Traditional Mendoza, Argentina 

Primitivo Salento IGT Lucero, Italy 
Falanghina “Le Fossette” IGT Puglia, Italy 

 
… paired with Angelo’s finest appetizers.

A Silent Auction to Benefit Albany County Bar Foundation
************************************

Please make my/our reservation to attend the Fall Wine Tasting event on 
October 16th by October 9th.

Name (s):

E-Mail:

Please make your check payable to the
Albany County Bar Association

and remit to 1 Lodge Street, 2nd Floor, Albany, NY 12207
or call 445-7691 with your credit card number.
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Change of Scene and Bench & Bar in the News: Provided 
at no cost to our members. All notices must be submitted 
in writing.

Deadline:  The third Friday of the prior month is a good 
rule of thumb. The deadline for the November issue is 
October 16th. Mail ad copy and payment to Albany County 
Bar Association, The Stedman House, 1 Lodge Street, 2nd 
Floor, Albany, NY 12207.

Rates and Deadlines

Albany County Bar Association Rates:  Member: $50 in our 
classified section (approximately 30-40 words) additional 
fees may be incurred as the number of words increase.  Non-
member: $100 in our classified section (approximately 30-
40 words) additional fees may be incurred as the number 
of words increase.  There is also an additional $10 charge 
for Blind Ads.  Seminars announced: $60 (approx. 30-40 
words).

The rates for all photo ready ads are: 
Full page (8.5” x 11”) = $500; 
1/2 page (8.5” x 5”) = $350; 
1/4 page (3 1/2 “ x 5”) = $275; 
Business card size (3 1/2 “ x 2 1/2 “) = $175.  

For more information contact the ACBA’s office.

Calendar of Events

Oct. 29, 
Nov. 5, Jan. 7	 CLE Special Series, Victory Café, 4:45 AM
Oct. 13	 ACBA Board & Stated Meeting, 8:00 AM
Oct. 16	 ACBA Fall Wine Tasting w/ Fundraiser,
	 677 Prime
Oct. 23	 CLE, Office of  Clough Harbour &
 	 Assoc., 8:45 AM
Oct. 26 - 30	 Pro Bono Week!!!
Oct. 28	 CLE, Dale Miller, 12:15 PM
Nov. 17	 CLE, Dale Miller, 11:45 AM
Nov. 19	 CLE, Dale Miller, 12:15 PM
Dec. 3	 CLE, Marriott, 12:15 PM

Advertising Policy The ACBA Newsletter

Advertising appearing in the ACBA Newsletter 
does not presume endorsement of products and 
services by the Albany County Bar Association.

Classified Advertising Policy  
Classified Advertising Policy:  All ads must be prepaid and 
in writing.  We also hold the right to edit all ads.  For display 
advertising rates and information, please call (518) 445-
7691.  All ads must contain wording “Paid Advertising” at 
the top.  It shall be the policy of the Albany County Bar 
Association that no advertisement should indicate any 
preference, limitation, specification, or discrimination based 
on color, handicap, religion, sex, national origin, or age.
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