








More information and a list of certified parent education programs 
can be obtained from the Chief Clerk’s Office in Family and 
Supreme Courts, on the New York State Parent Education website 
(www.nycourts.gov/ip/parent-ed) or by calling 1-888-809-2798.

Endnotes:
1	 Susan L.Pollet, New York State Helps Divorcing Parents 
	 Help Their Kids, PTA Magazine (On-line Edition), April-
	 May 2009.
2	 22 NYCRR §144.3 (a).
3	  22 NYCRR §144.3 (b), (d)
4	 The court may decide that Parent Education is not suitable 
	 (22 NYCRR §144.3 [c]).  
5	 22 NYCRR §144.3 (b).
6	  22 NYCRR §144.3 ( c).
7	   id..
8	 NEW YORK STATE PARENT EDUCATION AND 
	 AWARENESS PROGRAM, GUIDELINES FOR COURTS, 
	 APPLICATION OF COURT RULE , PART 144, 
	 October 2007. 
9	 22 NYCRR § 144.5.
10	 22 NYCRR§ 144.6 (a).

Happy New Year.  I am pleased to announce a new addition to the 
Albany County Bar Association Newsletter.  This column will focus 
on federal court decisions.  In particular, civil rights, discrimination, 
and other areas of constitutional and federal law.

New Trial Ordered
Larkin v. Martin, 2009 U.S. Dist. LEXIS 114173 (NDNY 2009)

In this sexual harassment case brought under 42 U.S.C. §1983, the 
plaintiff, a secretary employed in the Research Unit of the New 
York State Governor’s Office of Employment Relations (GOER), 
filed suit against the defendant who, at the time of the events in 
question, was the plaintiff’s direct supervisor and head of GOER’s 
Research Unit.  The case was tried before a jury, which returned 
a special verdict finding that the defendant sexually harassed the 
plaintiff but that the plaintiff had not established that the defendant 
had done so under color of state law.  Judgment was entered for the 
defendant.  As a result of post-trial motions, the court ordered a new 
trial.  The court held that there came a point in time in 2003 or 2004 
when, as the jury found, the defendant’s behavior became abusive 
and unwelcome.  Once that line was crossed, the defendant was able 
to continue that behavior because he was the plaintiff’s boss and 
plaintiff needed the job.  The court held that the verdict on whether 
the defendant was acting under color of state law was seriously 
erroneous because the defendant was able to use his position of 
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authority as a state official to take adverse employment action with 
respect to the plaintiff unless she conformed with his wishes.  

Sovereign Immunity
Natarelli v. New York State Office of Vocational and Educational 
Services for Individuals with Disabilities, 2009 U.S. Dist. LEXIS 
118675 (NDNY 2009)

In this employment discrimination case, the court granted the 
defendant’s motion to dismiss.  The plaintiff alleged that employees 
of New York State Office of Vocational and Educational Services 
for Individuals with Disabilities (VESID), discriminated against the 
plaintiff based on his age and disability in wrongfully closing his 
case after approximately one year of working with him to develop 
an individualized plan for employment.  The court held that VESID 
is protected from liability by the Eleventh Amendment.  The 
Eleventh Amendment bars federal jurisdiction over a suit brought 
against the state.  This bar extends not only to a state, but also to 
entities considered arms of the state.  

Failure to Exhaust Administrative Remedies
Calvert v. Fischer, 2009 U.S. Dist. LEXIS 118658 (NDNY 2009) 

The pro se plaintiff Norman B. Calvert, also known as Caprice, an 
inmate at Clinton Correctional Facility, brought a 42 U.S.C. §1983 
action.  He alleged that the defendants violated his constitutional 
rights by demanding that he use his legal, commitment name, and 
refusing to accept Caprice as a valid signature on prison forms and 
records.  The court dismissed this action.  The Prison Litigation 
Reform Act of 1995 (PLRA), 42 U.S.C. §1997(e), prohibits a 
prisoner from filing a civil action under §1983 with respect to prison 
conditions until such administrative remedies as are available 
are exhausted.  The plaintiff failed to exhaust his administrative 
remedies which existed at the prison.  The court held no special 
circumstances existed to allow the plaintiff to avoid proceeding 
through the prison’s grievance program.  The plaintiff’s claim 
regarding use of an autonym was the type of claim encompassed 
by the term “prison conditions” set forth in the PLRA.  

ADA and the Rehabilitation Act
Fulton v. Goord, 2009 U.S. App. LEXIS 28064 (2d Cir. 2009)  

The plaintiff suffered from multiple sclerosis.  Her illness prevented 
her from visiting her husband in an upstate New York prison as part 
of a state run inmate visitor program (IVP).  The plaintiff sued 
officials of the New York State Department of Correctional Services 
(DOCS) pursuant to the American with Disabilities Act and the 
Rehabilitation Act.  The District Court dismissed the plaintiff’s suit 
for lack of standing and failure to state a claim.  The Second Circuit 
reversed. 

As a result of her multiple sclerosis, the plaintiff was paralyzed 
and required the use of a wheelchair.  In April of 2005, the husband 
was convicted of two crimes.  Upon admission to a DOCS inmate 
processing facility, the husband requested to be held in a prison 
near his wife because of her disability.  DOCS denied that request.  
The husband was sent to Altona Correctional Facility, some 300 
miles from plaintiff, a resident of New York City.  Pursuant to 
DOCS policy, the husband had to spend two years in the Clinton 
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hub before he would be eligible for a transfer.  Plaintiff’s multiple 
sclerosis made it impossible for her to visit her husband at the 
Altona prison.  Plaintiff filed suit seeking an injunction requiring 
the defendants to provide a reasonable accommodation for her to 
participate in the visiting program and money damages.

The Second Circuit recognized the essence of the plaintiff’s challenge 
was the defendants’ refusal, in light of her disability, to provide her 
with, or even consider, a reasonable accommodation to participate in 
the visiting program.  The court held that the plaintiff had standing 
under the ADA and Rehabilitation Act because she asserted that she 
was discriminatorily denied reasonable accommodations for her 
disability in that DOCS would not accommodate her in some form 
so that she could visit her husband.  The court further held that the 
dismissal for failure to state a claim was unwarranted because the 
plaintiff sufficiently alleged that the defendants administered the 
IVP in a discriminatory fashion.  A reasonable accommodation, if 
one existed, might have allowed the plaintiff to participate in the 
IVP without her husband being permanently moved closer to New 
York City.  The court remanded to the District Court to reconsider 
the plaintiff’s allegation that, in addition to requesting her husband’s 
transfer, she also requested other reasonable accommodations.  

Due Process
WWBITV, Inc. v. The Village of Rouses Point, 2009 U.S. App. 
LEXIS 26792 (2d Cir. 2009)

After their building was demolished following a fire, the plaintiffs 
brought civil claims against the defendants.  The District Court 
granted summary judgment dismissing the complaint.  The Second 
Circuit affirmed.  On June 6, 2006, an old hotel located in the Village 
of Rouses Point, New York, was badly damaged in a fire.  The next 
morning, a team of contractors, acting under the direction of the 
Village’s Board of Trustees, demolished most of what remained of 
the building.  The hotel was located in the Village’s downtown area, 
along State Road 11, an important thoroughfare connecting New 
York and Quebec.  The plaintiffs’ main claim was that by tearing 
down the hotel without providing any form of hearing beforehand, 
the defendants deprived the plaintiffs of their property without due 
process of law in violation of the Fourteenth Amendment.  The 
Second Circuit held that where there is an emergency requiring 
quick action and where a meaningful pre-deprivation process was 
impractical, the government is relieved of its usual obligation to 
provide a hearing, as long as there is an adequate procedure in place 
to assess the propriety of the deprivation afterwards.  The court held 
that the hotel’s proximity to State Route 11 necessitated the closing 
of this important thoroughfare and the damage to its facade created 
danger of falling debris.  In such a situation, the court held that no 
reasonable trier of fact could conclude that the Village officials’ 
decision to take emergency action was arbitrary or abusive.  
 

The Albany County Bar Association
cordially invites you to attend the 

110th Annual Court of Appeals Dinner 
Thursday, February 18, 2010

at the 
Albany Marriott
189 Wolf Road

Albany, NY 12205

6:30 - 7:30 Cocktails
7:30 - Dinner

$100.00 for ACBA Members
$125.00 for Non-Members

 
NY Strip Sirloin: Sliced New York Strip 

Sirloin, Bordeaux red wine sauce.
Filet of Salmon: Grilled Filet of Sesame Glazed Salmon

Chicken Piccata: Chicken Breast seasoned 
and seared, lemon beurre blanc

Vegetarian meal available upon request

For overnight accommodations, please 
contact The Marriott, 458-8444 

A reduced rate will be available to attendees.

Formal Dress is Preferred

After dinner, stay for dancing!

***************************
 I (We) will attend the 110Th Court of 

Appeals Dinner on February 18, 2010.

Enclosed please find a check in the sum 
of $              for              tickets. 

Tables available for five or more by 
request (on a first come basis).

 Open seating for all others.
Please use additional paper if necessary. 

Name (s) of Attendee (s):	         Entree Choice:

Please send dinner reservation(s) with a check 
payable to the Albany County Bar Association

and remit to
The Stedman House, 

1 Lodge Street, Albany, NY 12207.

No later than February 13, 2010



Change of Scene and Bench & Bar in the News: Provided 
at no cost to our members. All notices must be submitted 
in writing.

Deadline:  The third Friday of the prior month is a good 
rule of thumb. The deadline for the March issue is February 
19th. Mail ad copy and payment to Albany County Bar 
Association, The Stedman House, 1 Lodge Street, 2nd 
Floor, Albany, NY 12207.

Rates and Deadlines

Albany County Bar Association Rates:  Member: $50 in our 
classified section (approximately 30-40 words) additional 
fees may be incurred as the number of words increase.  Non-
member: $100 in our classified section (approximately 30-
40 words) additional fees may be incurred as the number 
of words increase.  There is also an additional $10 charge 
for Blind Ads.  Seminars announced: $60 (approx. 30-40 
words).

The rates for all photo ready ads are: 
Full page (8.5” x 11”) = $500; 
1/2 page (8.5” x 5”) = $350; 
1/4 page (3 1/2 “ x 5”) = $275; 
Business card size (3 1/2 “ x 2 1/2 “) = $175.  

For more information contact the ACBA’s office.

Calendar of Events
February 9	 ACBA Board Meeting, Law Firm of Towne 
	 Ryan & Partners, 451 New Karner Rd, Albany, 4:00 PM
February 10	 CLE, Albany Marriott, 11:45 AM
February 10	 YLC Happy Hour, McGearys, 6:30 PM
February 18	 Court of Appeals Dinner, Albany Marriott.
February 18	 Part Two: Representing LGBT Victims of Domestic
	 Violence , Pro Bono Training
February 24 	 CLE, Albany Marriott, 12:15 PM
February 25,	 Mock Trial Tournaments, Albany Family Court, 
  March 4, 11, 	 30 Clinton Ave, Albany, 5:00 PM
  25, 31
March 11	 Committee on Small and Solo Firms Meeting, Law 
	 Office of Daniel Coffey, 119 Washington Ave, Albany, 8:30 AM
March 25	 Committee on Small and Solo Firms 
	 Structured Networking Event, Yono’s, 5:30 PM
April 30	 Law Day Run Against Domestic Violence

Advertising Policy The ACBA Newsletter

Advertising appearing in the ACBA Newsletter 
does not presume endorsement of products and 
services by the Albany County Bar Association.

Classified Advertising Policy  
Classified Advertising Policy:  All ads must be prepaid and 
in writing.  We also hold the right to edit all ads.  For display 
advertising rates and information, please call (518) 445-
7691.  All ads must contain wording “Paid Advertising” at 
the top.  It shall be the policy of the Albany County Bar 
Association that no advertisement should indicate any 
preference, limitation, specification, or discrimination based 
on color, handicap, religion, sex, national origin, or age.
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